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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

LT TIHR HT GALIETOT TG
Revision app[icatiqn to Government of India:

(@) () HET o9 Yo FfOfeas 1994 Y ERT I AT FAT AT AFG F IR A A
wﬁw—w%mqﬁqm%ﬁmﬁ?ﬂmmmuﬁmmmﬁﬁrm.m
fysreT. wieft sforer, Sftaer &9 svaeT, HHG AL, A7 freell-110001 HY A ST FRT |

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) aﬁmﬁgﬁ%mﬁwmmﬁ#wmmmmﬁﬁmﬁwﬁ
Wﬁ@iﬁmﬁ#mﬁmﬁgw&#ﬂﬁ#ﬁ%ﬂmm#aﬁﬁﬁnﬁm
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(D) |n case o1 repate oT auty Or excise Con govus expuiled W arny couriuy Ul
: territory outside India of on excisable material used in the manufacture of the N

goods which are exported to any country or territory outside India.

(o) HTEQWHWWW@HTSW&TW(WHTWﬁ)Wﬁ

RpT AT AT § : : :
(c) In ‘case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. :
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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tion shall be made in duplicate in Form No.- EA-8 as

specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the 0l0 and
Order-In-Appeal. [t should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of

CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs. 200/- where the
amount involved in Rupees Cne Lac or less and Rs. 1000/- where the amount

involved is more than Rupees One Lac.
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Appeal to customs, Excise & Service Tax Appellate Tribunal:-

(1)  deard scured grea 3T, 1944 &1y 35-d1/35-% & 9T
Under Section 35B/35E of CEA, 1944 an appeal lies to:-

() affepgor FEAIde & geaeud Tl AT WA e, Y
seres Yo Td WA e DR C R oy difeaT
Yer et o, 3. 3. . T, % Reel @

The special bench of Customs, Excise & Service Tax Appellate
Tribunal of West Block No.-'\_,::Q;--R:K. ‘Puram, New Delhi in all

matters relating to classification valuation and
: oIe g : - AT
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The appeat to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescr[bed_ under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
_accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) aﬁwaﬂ&wﬁaﬁ{aaﬁﬁﬁzﬂwﬁw@m%aﬁmw.m%mtﬁﬂm‘rwﬂm@m
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. :
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item

of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before _CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section_ﬂ D;
(i) amount of erroneous Cenvat Credit taken; _
(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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F.No.V2(17)109/North/Appeal /2018-19

ORDER-IN-APPEAL

M/s. Inbisco India Pvt. Lid., Plof No. SM-9/5, GIDC, Sanand Phase-ll,
Ahmedabad-382170 (henceforth, “appellant”) has filed the present appedal
against the Order-in-original No. 23/Reb/V/18-19 dated 21.06.2018 (henceforth,
“impugned order") issued by the Assistant Commissioner, CGST and C.Ex.,

Division-lll. Ahnmedabad-North (henceforth, “adjudicating authority").

2: The facts of the case, in brief, are that the appellant filed a rebate claim
of Rs.54.19,326/- on 15.02.2017 under Rule 18 of Central Excise Rules, 2002 which
was rejected vide OIO No. GST-321/Reb/Ill/17-18 dated 15.05.2017 by the
original adjudicating authority. Appeal against said OlO was decided
remandeding the matter back fo examine it a fresh vide OIA No.AHM-EXCUS-
002-APP-3464-17-18 dated 27.02.2018, pursuant to which Rebate of Rs.54,19,326/-

was sanctioned by the original adjudicating authority under impugned order.

55 Being aggrieved with the impugned order the appellant preferred this
appeal contesting infer alia, that payment of interest on delayed payment of
rebate/refund is incumbent and obligation on the adjudicating authority; that
Section 11BB of Excise Act contemplates suo moto grant of interest; that circular

No.670/61/2002-CX dated 01.10.2002 issues by CBEC stressed payment of

interest which is binding on the department etc.

4, In the Personal hearing held on 11.10.2018, Shri Ritesh R Thakkar, CA and
Shri Jignesh Bhagat, advocate and Shri Pratik P. Shah, CA, reiterated the

grounds of appeal, stated that interest was not paid. He point out that interest

was automatic.

5 | have carefully gone through the appeal memorandum. The limited issue
which requires determination in the case is whether the appellant is entitled for
interest on refund amount. Section 11BB of the Central Excise Act 1944 deals

with interest on delayed refunds which is reproduced below for edse of

reference:

agaction 11BB. Interest on delayed refunds. ---

If any duty ordered to be refunded under sub-section (2) of section 11B to any
applicant is not refunded within three months from the date of receipt of application
under sub-section (1) of that section, there shall be paid to that applicant interest at
such rate, not below five per cent and not exceeding thirty per cent per annum as
is for the time being fixed by the Central Government, by Notification in the Official
Gazette, on such duty from the date immediately after the expiry of three months from
the date of receipt of such application till the date of refund of such duty : T
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Provided that where any duty ordered to be refunded under sub-section (2) of section
11B in respect of an application under sub-section (1).of that section made before the
date on which the Finance Bill, 1995 receives the assent of the President, is not
refunded within three months from such date, there shall be paid to the applicant
interest under this section from the date immediately after three months from such
date, till the date of refund of such duty.”

Explanation provided under said section stipulates that;

“Explanation. - Where any order of refund is made by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or any court against an order of the Assistant
Commissioner of Central Excise or Deputy Commissioner of Central Excise, under
sub-section (2) of section 11B, the order passed by the Commissioner (Appeals),
Appellate Tribunal, National Tax Tribunal or, as the case may be, by the court shall be
deemed to be an order passed under the said sub-section (2) for the purposes of this
section.”

6. | find that the issue of interest and its interpretation has already been
setfled by Hon'ble Apex court in case of Ranbaxy Laboratories Ltd v/s Union of
India [2012 (027)ELT 193 SC] and any contrary interpretation is bad in law and

not tenable. The original authority should have scrupulously followed this wherein
it is held that:

(9) “ It is manifest from the a fore-extracted provisions that Section 11
BB of the Act comes in to play only after an order for refund has been
made under Section 11BB of the Act. Section 11BB of the Act lays down
that in case any duty paid is found refundable and if the duty is not
refunded within a period of three months from the date of receipt of an
application b be submitted under sub-section (1) of Section 118B of the
Act then the applicant shall be paid interest at such rate, as may be fixed
by the Central Government, on expiry of a period of three months from the
date ‘of receipt of an application. The explanation appearing below the
proviso fo Section 1188 infroduced a deeming fiction that where the order
for refund of duty is not made by the Assistant Commissioner of Central
Excise or the Deputy Commissioner of Cenfral Excise but by the court shall
be deemed fo be an order made under sub-section (2) of Section 11BB of
the Act. It is clear that the explanafion has nothing to do with the
postponement of the date from which interest becomes payable under
Section 11BB of the Act.

Menifestly, interest under Section 11BB of the Act becomes payable,
if on expiry of a period three months from the dafe of receipt of the
application for refund, the amount claimed is still not refunded. Thus, the

only inferpretation of Section 11BB that can be arrived at is_that interest

under the said section becomes payable on the expiry of a period of three

months from the date of receipt of the application under sub-section (1) of

Section 11B of the Act and that the said explanation does not have any

bearing or connection with the date from which interest under Section .I_‘J BB

of the Act becomes payable.” j ﬁ
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7 From the above citation it is clear that interest under Section 11BB ibid
becomes payable on the expiry of a period of three months from the date of
receipt of the application. Respectfully following the decision of Hon'ble Apex

court | hold that the interest should be calculated and paid accordingly.

8. Hon'ble High Court of Gujarat in case of Kamakshi Tradexim (India) Pvt Ltd
v/s Union of India reported in 2017 (351) ELT 102(Guj) has categorically stated
that department can't take stand contrary to the decision given by the Apex

court. The facts of the case on hand are similar to the said cases and

categorically applicable.

9 In view of the above, the appeal filed by the appellant is allowed.

10. mmmﬁﬁwmwmmmﬁmmy

The appeal filed by the appellant stands disposed of in above ferms.

Attested

Central Tax (Appeals)
Ahmedabad

By R.P.A.D.

To,

M/s. Inbisco India Pvi. Ltd.,
Plot No. SM-9/5, GIDC,
Sanand Phase-ll,
Ahmedabad-382170.

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.

2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad North.
4. The Asstt./Deputy Commissioner, CGST Division-lll, Ahmedabad - North.

/(Wrd File.

6. P.A.File



